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SELLER COMPENSATED FOR LOSS CAUSED THROUGH BUYER’S 
MISCONDUCT 
Introduction 
The decision of Roberts v Juniper [2012] QDC 140 relating to the obligation to rectify 
damage caused to property and pay mesne  profits  for use of a property occupied by a buyer  
under a contract of  sale which was later terminated raises interesting points for consideration 
by property lawyers. 
Facts 
A buyer of a luxury waterfront property on the Sunshine Coast of Queensland  executed a 
contract which permitted that buyer to take possession of the property at contract and settle  
two years later. The purchase price was $ 2,336,000. There was no provision in the contract 
for the payment of any rental during the period of occupation. About one month prior to the 
date for completion, the buyer exercised a statutory right to terminate the contract based upon 
the failure of the seller to comply with the Property Agents and Motor Dealers Act 2000 
(Qld) by not attaching a Warning Statement as a first or top sheet to the contract. This right of 
termination was unsuccessfully challenged by the seller in the Supreme Court [Juniper v 
Roberts [2007] QSC 379]. 
However, during the period of occupation by the buyer, the buyer had ,without the consent of 
the seller, removed a number of fixtures and fittings from the property (lounge bar) patio bar, 
sound system,TV alcove ,hall screen, blinds) and replaced a number of established plants to 
the value of approximately $24,000. This was undertaken in  breach of the contract ,an 
express clause  which required the buyer  in possession before settlement to maintain “the 
property in substantially its condition at the date of possession, fair wear and tear excepted”. 
The buyer relinquished possession upon the termination of the contract without replacing  or 
repairing the items removed or damaged and the seller later sold the property for 
$2,100,000.The seller claimed not only the cost of rectification   and an additional $4,000 to 
bring the property up to sales inspection standard after the buyer had departed, but also an 
amount of  approximately $68,000 for occupation rent for the buyer’s use of the property 
over the period until the contract was terminated. 
Analysis 
The court noted that none of the items removed had been replaced at the date of the claim 
prior to the second sale. The seller ,however, citing the High court decision of Tabcorp 
Holdings Pty Ltd v Bowen Investments Pty Ltd (2009) 236 CLR 272 (Tabcorp)sought the full 
amount  of their value on a reinstatement basis notwithstanding no reinstatement had 
occurred. The buyer contended that where no reinstatement had occurred ,the proper measure 
of damages was the difference in the value of the property with the items and without the 
items installed. In the instant case, a valuer gave evidence that he considered that the 
difference in value of the premises based upon the difference between their condition 
originally and in their altered state was approximately $105,000.The valuer conceded that the 
valuation had been difficult if not for the only reason that he had not seen the property in its 
original condition. 
Long DCJ found that, notwithstanding the fact that the property had not been reinstated, and 
had been sold prior to the claim being made, the proper measure of damages was the re-
instatement costs of  approximately $24,000. 
The Court then turned its attention to the claim for use an occupation of the property for 
nearly 2 years noting that there was no right in the contract to rental. The contract provided 
for an occupation licence which the buyer claimed was gratuitous upon the basis that the 
enhanced contract price was negotiated to cover this additional benefit. The seller disputed 
this alleging that the buyer had been unjustly enriched by the rent free benefit of the use of 
the property which could be quantified easily at approximately $68.000 for the two year 
period. Whilst the contract contained a provision for a reduction in purchase price for early 
completion, the contract did not link this discount to compensation for use and occupation of 
the property from contract until that early settlement. 
The  court conceded that whilst the seller could not claim bargain damages for a breach of the 
contract  as it had been found to have been properly terminated pursuant to a statutory right in 
the buyer to do so regardless of the fact that the buyer may have been in breach of contract at 
the time[Landers v Schmidt [1983] 1 Qd R 188],that fact did not preclude a restitutionary 
claim for compensation for use an occupation which was not reliant upon the existence of the 
contract for  validity. Long DCJ  concluded that, in the circumstances, the enrichment of the 
buyer was unjust , and that  the claim for mesne profits  of approximately $68,000 was good. 
Conclusion 
The decision is  an exemplar of the application of the  principle espoused in the High Court 
Tabcorp where reinstatement damages were awarded notwithstanding money had not been 
spent in reinstatement and that, in the circumstances, this was not unreasonable given the 
circumstances of the seller wishing to re-sell the property as soon as practicably possible 
.This was an application of the principle in Bellgrove v Eldridge (1954) 90 CLR 613 which 
permitted recovery  in such a case where there were “fairly exceptional circumstances.” 
The buyer’s position was not enhanced by the fact that the removal of the property from the 
dwelling and replacement of the plants was deliberate, and in breach of the contract as it 
stood, and that, prior to re-sale, it would have been a pointless exercise to reinstate. The Court 
also seemed influenced by the fact that the diminution in value evidence was unreliable. 
Finally, it is submitted that the Court followed accepted principles adumbrated by the High 
Court in David Securities Pty Ltd v Commonwealth Bank of Australia (1992) 175 CLR 353 in 
awarding a restitutionary remedy to the seller in the circumstances where the seller’s actions 
were not tainted by any fraud ,mistake or other misconduct but merely affected by a statutory 
right in the buyer to terminate the contract for the technical breach of the contract. 
 
Professor WD Duncan 
Law Faculty 
Queensland University of Technology 
 
